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ACTS AMENDMENT (LESBIAN AND GAY LAW REFORM) BILL 2001 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON PETER FOSS (East Metropolitan) [5.38 pm]:  It is little wonder that there is a division about this issue 
when the community feels that the legislation was not supported by the voters of Western Australia, and when 
they feel that a deception has been practised by the Government in bringing it forward.  This is not a good start 
for a piece of legislation, especially when its supposed intent is to prevent behaviour in the community that is 
adverse to lesbian and gay people.  I do not believe that gay and lesbian people were responsible for this 
untoward and underhanded way of bringing forward this legislation.  Unfortunately, they are the ones who will 
bear the brunt of the public’s displeasure over the way in which the Government has acted.  For a Government 
that is supposedly trying to resolve some of the problems in the community, it has built a source of resentment 
for the future that will be difficult to remove.   

The second procedural matter with which the Opposition has a problem is the committee that was asked to report 
on the matter.  I do not blame the committee; I blame the Government’s terms of reference.  The committee was 
virtually given the outcome at which it must arrive and told how to get to that outcome.  While I disagree with 
some of the committee’s recommendations, it is little surprise - given the way in which it was constituted - that 
the committee arrived at the recommendations it did.  It completely excluded the people who did not agree.  I 
would have thought that in setting up a committee that was to deal with an issue that had such a major impact on 
a very significant part of our community, people who are normally seen as being the supporters of good order 
and government in our society would have been included.  I would have thought the Government would have 
gone to someone like Archbishop Hickey and asked if he would like to nominate someone for the committee.  
The Government must know that some people have a strong moral objection to many of the matters contained in 
this legislation.  It may not agree with those people or sympathise with their views or hold them to be valid.  
However, it cannot say that Archbishop Hickey is some sort of crank.   

Hon Giz Watson:  Ha! 

Hon PETER FOSS:  Obviously Hon Giz Watson would.  Leaving aside that interjection, some people in this 
community believe that what is proposed in this legislation is immoral.  They believe it to be not some minor 
matter of morality but a significant matter of morality.  The Government may not agree with them, but they are 
human beings who deserve respect.  It appears that they were cut out of the committee that made the 
recommendations because of an assumption that those people’s views are worth nothing; that they do not count 
as either electors or contributors to our society.  That is wrong.  The Government cannot take that sort of action 
and expect to gain consensus.  I am surprised at the interjection by Hon Giz Watson, because I always thought 
that the Greens (WA) believed that the first step is to consult everybody, not simply those people who might 
agree.  I thought that they believed that those people who might not agree should also be consulted.  There is no 
doubt that the churches comprise a group of people who do not agree.  I do not think their objections are 
unreasoned or unreasonable.  I refer members’ attention to a document that I am sure they have received.  It is a 
statement of concerns about proposed laws on relationships by the Most Reverend B.J. Hickey, Catholic 
Archbishop of Perth.  I will read the document to the House because I think it is very measured -  

MARRIAGE AND SOCIETY 
The WA Parliament is about to deal with a number of Bills affecting marriage and other relationships.  
So far-reaching are some of the proposals that I feel obliged as a Church leader and as a citizen to 
express grave concerns.  These concerns are shared by many others in the community, some of whom 
look to me to give them voice.   

At the heart of the proposed legislation is the Government’s move to give de facto and homosexual 
relationships a status equal to marriage by granting them access to the Family Court.   

My concerns are not only about access to the Family Court.  The Government has also announced its 
intention to amend some 120 Acts and sets of regulations in the name of -  

I emphasise this -  

removing discrimination against homosexual people, but which will go much further than that.  De 
facto and homosexual relationships will have legal rights previously only married people enjoyed.   

Many of the changes in law are based on the claim that all relationships are equal.   

All people are equal, but all relationships are not.   
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Homosexual people have the same civil rights as any other citizen and this is as it should be.  The 
intrinsic dignity of each person must always be respected and there is no excuse for unjust 
discrimination against fellow human beings.  Vilification of people because of their sexual orientation is 
odious and should have no place in civilised society.   

A comment must be made about same-sex unions.  The Church has always maintained that the proper 
use of sex is within marriage because of its inherent link with committed love and the procreation of 
children.  Other relationships of a sexual nature cannot therefore be considered the same as marriage.  
They are outside the competence of the Family Court, and protection of rights or claims on properties 
should be dealt with elsewhere.   

The statement then deals with the Family Court Amendment Bill.  I will not refer to that now as it is another 
debate.  He then says -  
Hon J.A. Scott:  Who is that - the Governor General?   
Hon PETER FOSS:  It is quite clear that Hon Jim Scott also is dismissive of people with religious beliefs.  The 
Greens profess to be supportive of a measure that is seeking to establish tolerance and equality and remove 
discrimination so that people are not judged by some preconceived idea of what they are.  They have always 
professed the belief that people should be consulted and a consensus agreed upon.  It is interesting that the only 
interjections I have had so far have come from that very party.  One was merely an expletive; the other was 
obviously intended to be a clever and funny remark.  It is interesting and amazing that for all the proclamations 
about views and ideas, once the surface is scratched, the very people who claim moral superiority in this matter 
show themselves to have nothing more than a gutter attitude to humour.  The member knows that I am reading a 
paper issued by the Roman Catholic Archbishop of Perth, the Most Reverend Hickey.  I had hoped that the 
member would have read the paper - it was circulated to all members - and given the author the respect to which 
I believe he is entitled.  I had also hoped that the member would have learnt from what I have read that the 
archbishop’s remarks are extremely measured and responsible.  

Hon Giz Watson:  I certainly did not read it, although I received it.   

Hon Paddy Embry:  That is all the more reason to listen to it now.   

The DEPUTY PRESIDENT (Hon George Cash):  Order!  This is an interesting debate, and I am sure that if we 
proceed without interjections, we will make progress.   

Hon PETER FOSS:  I will skip the part about the Family Court Amendment Bill as that is another debate.  I refer 
to what Archbishop Hickey wrote about lowering the age of consent -  

Another of the Government’s sweeping proposals is to lower the age of consent for male homosexual 
acts from 21 to 16.   

I am concerned that this proposal leaves vulnerable youth unprotected by law.  Many parents, appalled 
at this proposal, have asked me to raise their concerns in public for the sake of their children.  They 
know that their growing sons are still immature and not able to make decisions of this magnitude.   

The issue is protection, not equality.   

Most homosexual men are not sexually attracted to children, but they know that there are predators 
among their ranks.  This change in the law will allow them to seek out boys of 16 and even younger in 
some cases without fear of legal reprisal.   

Surely we can protect our young teenagers better than this.   

I ask the Government to think again.   

I am not saying that everyone here must agree with Archbishop Hickey.  I am sure there are people on both sides 
of the House who agree with Archbishop Hickey and who regard him as an important moral guidance in their 
lives.  There are many people within our community who regard Archbishop Hickey and persons in other 
churches with similar views as important moral guardians.  I am not saying that members must agree with him; 
however, they must respect him.  If the Government wishes to bring before this Parliament a measure about 
which it did not tell the people or give any indication of during the election campaign and which deals with 
issues of such importance to the people involved, it should have consulted them first.  I do not think that is an 
extraordinary statement.  The Government simply set up a committee that was given riding orders to deal with 
matters in a way that the Greens themselves would not have accepted.  The underlying questions that were raised 
by Archbishop Hickey have been glossed over and are almost subsumed in the committee’s terms of reference.  
They were certainly subsumed in the membership of the ministerial council.  I am not saying that the people who 
were represented should not have been represented - of course they should.  They were people with a particular 



Extract from Hansard 
[COUNCIL - Tuesday, 19 February 2002] 

 p7443c-7463a 
Hon Peter Foss; Deputy President; Hon Murray Criddle; Hon John Fischer; Deputy Chairman; Hon Robyn 

McSweeney; Hon Frank Hough 

 [3] 

and strongly held point of view, and for whom, in many cases, the matters at issue were extremely important.  
However, we should not pretend that this was public consultation.  Members should not let themselves be 
deluded to believe there has been a proper process.  We should not for one moment think that we can sit back 
and say that everything has been done appropriately and the Government should go ahead with this.  The fact is 
that everything has been done inappropriately.  The Government has hurried the Bill through without telling the 
public it was even going to bring it in.   
The Government gave the Bill to a committee that did not even purport to be even-handed, and is now saying it 
should be dealt with urgently.  We are back here early to deal with the Bill because it is a priority of government.  
I can understand why it is a government priority: if I were the Government I would like to get the nasties out the 
way as soon as possible.  However, it is hardly something for which we can congratulate the Government.  We 
can hardly say to the Government, “Well done!  What a good strong moral character the Government has to be 
going on with its promises to the people as soon as possible” when, in fact, it is getting on with a Bill about 
which it did not tell the people and on which it tried to prevent the people from receiving advice.   
The process stinks.  I am not even talking about the legislation - the process stinks!  I could add another stench to 
it: many of the matters that are contained in this legislation have been dealt with by previous Governments by 
consensus.  I refer to in-vitro fertilisation and adoption.  I have been through the laborious debates we had on 
both these issues.  Legislation was brought in and debated interminably, mainly in the Assembly.  These are 
areas in which the dividing line is not drawn across politics, but right across political boundaries.  It is a brave 
Government that seeks to push things through without obtaining community consent.   
I will refer to one issue that I believe is capable of being pushed politically, and that is the antidiscrimination 
law.  I accept that that is a matter of political divide - I do not have a problem with that - rather than moral 
divide.  Again I say that there are areas in the Bill about which there is no distinction or there is minor distinction 
between the parties.  However, a number of areas in the Bill are not divided between left or right, or Labor or 
Liberal; they relate to where one stands morally.  A very unwelcome precedent for this Parliament is this 
Government’s departure from the behaviour of previous Governments in the area of IVF and adoption of not 
trying to achieve consensus and of not allowing the varying views within the party an opportunity to come to the 
surface.  The fact that the Government is having a party vote and not a conscience vote on some of these issues, 
again, worries me.  I would have thought that some of these issues plainly called for a conscience vote.  The 
Government has now decided not to allow a conscience vote, for reasons of its own.  I do not know what those 
members of the Government who are conscientiously concerned by this legislation will do about it.  They 
probably have no choice, unlike members of some parties, who always have the right of a conscience vote.   

Hon J.A. Scott:  Does that sound like you guys? 

Hon PETER FOSS:  Yes; we always have the right of a conscience vote.  The important point about this Bill is 
the precedent that has been set.  In bringing this legislation forward, the Government has not tried to distinguish 
between those parts that can be dealt with in the normal way and those that cannot.  The Opposition made an 
offer in the other place to deal with the legislation if it were split into two Bills, and to deal with those matters 
that can be dealt with as straightforward legislation - it may be slightly left of centre, but we do not have a 
problem with that - but to treat in a different manner those matters which divided not only one party from 
another but also the community straight down the middle.   

I do not know how many Labor Party members have spoken to other Labor Party members about the general 
support in the community for this Bill.  I can tell members that many of them have spoken to me, and their views 
are not based on whether they are Labor Party supporters but on the essence of this law.   

The second part of the process that this Government entered into is divisive in the extreme.  Today’s rally is a 
good example of the sorts of deep wounds that members opposite are creating in society as a result of the manner 
in which they have gone about preparing this legislation.   

The third area in which I have problems is that many people in the community would support equal rights for 
lesbian and gay people - I think Archbishop Hickey is one of them - whereas the myth is that we have an 
inequality of rights.  I make a distinction between discrimination and equality of rights.  Many people have 
written and said they are looking forward to the time when gays have the same rights as non-gays.  In fact, we 
have no legal penalties against gay and lesbian people.   

Hon Kim Chance:  It is the absence of availability of certain rights.  

Hon PETER FOSS:  Yes.  I am concerned that this legislation deals with two issues that are not available to gays 
and lesbians because they are gays and lesbians.  However, they are also not available to people who are not 
married rather than as some form of discrimination against gays and lesbians.  

Hon Kim Chance:  That is a matter of choice, surely?  A person is - 
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The DEPUTY PRESIDENT (Hon George Cash):  Order!  I do not want a question and answer series developing 
in this debate.  Members who were in the last Parliament will remember the abortion debate.  It was handled in 
such a way that everyone got an opportunity to speak with very few interjections.  While I am in the chair, that is 
the way I intend this debate to proceed.  Everyone will be given an opportunity if they want to speak, but I will 
not tolerate interjections.  

Hon PETER FOSS:  I want to deal with one manifestation of this attitude, and the equal opportunity legislation 
as it was introduced in the other place - as opposed to how it came out of the other place - is a classic example of 
this.  The report of the ministerial council on gay and lesbian law reform deals with what should be protected by 
the equal opportunity legislation.  That is fascinating because, as it was introduced into the other place, the equal 
opportunity legislation would have protected homosexual people - I include lesbians in this category - bisexuals 
and transsexuals, and was dealt with by the former Government.  However, heterosexual people would not have 
been protected from discrimination.  The definition of sexual orientation did not include heterosexuality.  The 
many people who have written to me saying that they want equal rights would find it strange to see a document 
that would have given protection to homosexuals, bisexuals and transsexuals, but not to heterosexuals.   

Sitting suspended from 6.00 to 7.30 pm 

Hon PETER FOSS:  The principal concern I have about some of the myths on the subject are, to some extent, 
found on page 30 of the report of the committee.  The committee came to the conclusion that there should be 
legislation to prevent discrimination.  Even though I would not have come to that conclusion, I accept that 
people can come to that conclusion and the Government can bring in legislation.  The Opposition accepts that it 
is a perfectly legitimate thing for the Government to do.  The report became rather strange at page 30 with 
reference to matters considered.  Point 4.5 is entitled “Discussion”.  It states - 

The findings of the empirical studies, complaints of discrimination and cases determined by judicial 
bodies in other jurisdictions and the experiences delineated in submissions made to the Ministerial 
Committee all confirm that lesbians and gay men encounter discrimination in the areas of public life 
covered by the Equal Opportunity Act.  In advocating that the State Act be amended to cover such 
discrimination the Ministerial Committee considered the following issues. 

So far, no problems with that.  It continues - 

4.5.1  Selection of term to proscribe discrimination 

Anti-discrimination laws use different terms to encompass the discrimination experienced by lesbians 
and gay men.  In considering the range of terms currently used the Ministerial Committee considered 
the terms used in other Australian and overseas jurisdictions, and whether the nominated term extended 
protection to heterosexuals.  Sexuality, lawful sexual activity, sexual orientation, sexual preference and 
homosexuality are all terms used to proscribe discrimination against lesbians and gay men under 
Australian anti-discrimination laws. 

Under the Anti-Discrimination Act (1977) (NSW) it is unlawful to discriminate on the ground of 
homosexuality.  In Victoria, the Equal Opportunity (Gender Identity and Sexual Orientation) Act 
amended the principal Act in August 2000 to include discrimination on the basis of sexual orientation, 
which is defined to mean homosexuality (including lesbianism), bi-sexuality or heterosexuality. 

The distinction between the New South Wales and the Victorian Acts is that the New South Wales Act only 
prevents discrimination on the grounds of homosexuality.  It is perfectly lawful in New South Wales to 
discriminate against people on the grounds of heterosexuality.  Presumably, on the basis of this, it is perfectly 
lawful to discriminate against people on the grounds of bisexuality and homosexuality. 

The Tasmanian Anti-Discrimination Act 1998 prohibits discrimination on the ground of lawful sexual 
activity.  The term “lawful sexual activity” is not defined, but would include heterosexuality, 
homosexuality, bisexuality and transsexuality, all of which are included under the definition of “sexual 
orientation” in the Act.  The Queensland Anti-Discrimination Act also prohibits discrimination on the 
ground of lawful sexual activity, and again the term “lawful sexual activity” is not defined, but would 
include homosexuality, heterosexuality and bisexuality. 

“Sexuality” is defined in the South Australian Equal Opportunity Act as meaning heterosexuality, 
homosexuality, bisexuality or transsexuality.  In the Australian Capital Territory the Discrimination Act 
prohibits discrimination on the grounds of sexuality and transsexuality, where “sexuality” is defined to 
mean “heterosexuality, homosexuality (including lesbianism) or bisexuality”.  The Northern Territory 
Anti-Discrimination Act prohibits discrimination on the ground of sexuality that is defined as “the 
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sexual characteristics or imputed sexual characteristics of heterosexuality, homosexuality, bisexuality or 
transsexuality”.   

Discrimination on the basis of heterosexuality and bisexuality is prohibited in the anti-discrimination 
laws of the territories, South Australia, Queensland and Victoria, but notably not in New South Wales. 

The report goes on to explain some of the reasons. 

One of the other lies or misunderstandings that goes around is that all this legislation is seeking to do is to bring 
Western Australia in line with the rest of Australia.  I would have thought that on the basis of that summary one 
would assume that, to bring us in line with the rest of Australia, we would find that the prohibition was against 
discrimination on the grounds of heterosexuality and homosexuality.  On the basis of the submissions I have 
received to give gay and lesbian people equal rights, one would expect to see it there as well.  One would expect 
to see equal rights, not unequal rights.  At the moment, people can be discriminated against on the grounds of 
heterosexuality and homosexuality.  If the law as recommended by the committee and introduced in the other 
place had gone through, we would have the bizarre situation that, in achieving so-called equal rights, we could 
discriminate against people on the grounds of heterosexuality.  In other words, people could be discriminated 
against for normal sexual behaviour.  For unusual sexual behaviour, people could not be discriminated against.  
If that is not a topsy-turvy world, I do not know what is.  If that does not give the lie to what has been said by the 
State Government, and in particular the Attorney General, what would?   

I said all along that the committee did not have proper consultation with the public.  It was a committee with 
almost a political agenda.  It was not established to sample the opinion of the community; it was not there to try 
to find a measure of consensus.  It was not established to find out in any way what was proper, but to find out 
what was required by the community that sought to have the legislation passed.  I am pleased to say that, in the 
other place, this was changed.  I raise this point because, at this stage, I am not dealing with this legislation in its 
material terms; I am dealing with the process by which the legislation came before the Houses of this Parliament.  
As I said, it is legislation of the nature that was hidden from the people of Western Australia with full knowledge 
that it would not be approved of by the voters had they known what was intended.  It is illegitimate in that 
respect.  It is legislation that has been given priority by this Government ahead of the things that were said to the 
people of Western Australia would be dealt with as a matter of priority.  It is legislation that, when the 
Government decided to bring it in, was part of a hidden agenda.  There was a pretence of having consulted the 
public when in fact a committee was set up with terms of reference that really begged the question to begin with 
and had on it people who did not represent the general broader views of the community.  Is it any wonder that 
the Government produced legislation which is so bizarre in its effect?  In the name of equality, the legislation 
will establish an inequality.  What makes it even stranger to understand is that in the drafting of this legislation, 
it was not a matter of saying that it was illegal to discriminate on the grounds of homosexuality, as was done in 
the New South Wales legislation.  At least the New South Wales legislation comes out and tells you what it 
intends.  On the face of it, the legislation appears to be even-handed because it applies provisions to prevent 
discrimination on the grounds of sexual orientation.  On the face of it, it is an even-handed piece of legislation, 
which proposes to provide protection from discrimination on the basis of sexual orientation.  Members of 
Parliament could accept such legislation.  However, the definition on page 19 of Bill 73-1 states - 

“sexual orientation”, in relation to a person, means homosexuality, lesbianism or bisexuality and 
includes homosexuality, lesbianism or bisexuality imputed to the person; 

That is the legal definition of sexual orientation.  The only sexual orientation contemplated by law is 
homosexuality, lesbianism or bisexuality.  People involved in drafting are often accused of definitions that say a 
horse includes a cow; that a term is defined to mean something that is totally different from that which an 
ordinary person expects it to mean.  I am not saying that that does not happen occasionally; that a word used in 
an Act of Parliament is given a meaning totally different from that which an ordinary person would attribute to 
it.  If Parliament says so, that is what it is.  However, in a controversial piece of legislation such as this, which 
the public has been told will merely bring Western Australia in line with the rest of Australia and about which it 
was not told before the election, sexual orientation is defined as not including heterosexuality.  This legislation 
offends the vast bulk of people.  It tells them that they have no sexual orientation and that they do not have a 
sexual orientation that will be protected once it is decided to protect sexual orientation.  That insults people 
unnecessarily.  It is no wonder people found that provision offensive.  The reasons for doing it were interesting.  
A fairly specious reason was given in the report, which cited the New South Wales Anti-discrimination Board, 
and it states - 

. . . “because of the overwhelming weight of evidence that homosexual people are subjected to 
significant and exceptional levels of discrimination.  There was little or no evidence of people being 
discriminated against on the basis of their heterosexuality.” 
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I know that is not correct.  Even if it is only a small amount, the principle, if it applies, should apply equally.  If 
one believes that people should not be discriminated against on the basis of their sexual orientation, one also 
believes that they should not be discriminated against whatever their sexual orientation.  I am sure members are 
aware of numerous instances in which there has been a tendency for employment to go principally to people who 
are homosexual.  There is no problem with that; it is perfectly lawful.  It will not be lawful once this legislation 
goes through, because people will not be entitled to discriminate through their conduct, even if they do not 
intend to discriminate.  A person will be picked up on his behaviour by virtue of how a situation turns out.  It 
obviously must be that way or a person could say that he did not intend to not hire women, it just turned out that 
there were no women on his staff, or that he did not intend for women not to be allowed to reach the higher 
levels of employment, it just happened that way.  It would be a simple way to get around discrimination laws if 
one could say something that occurred was purely coincidental.  If one believes that it is wrong to discriminate 
on the grounds of sexual orientation, it is wrong that the legislation itself discriminates against the major sexual 
orientation of the population.  In its submission to the New South Wales Law Reform Commission, the New 
South Wales Anti-discrimination Board states -  

A powerful argument in favour of preferential treatment of homosexuals is that, unlike most other 
social groups who are protected by the Act, and certainly in distinction to heterosexuals, homosexuals 
tend to have a strong self-identification on the grounds of their sexuality. 

That is like saying that people of a particular race do not have strong identification.  It continues - 

They are specifically protected at an international level as a result of numerous decisions in various 
countries according homosexuals the status of a particular social group for the purposes of the Refugee 
Convention. 

The concern I have when dealing with this question of process is that notwithstanding that this Government did 
not make its intentions known to the people of Western Australia, and notwithstanding that it set up a committee 
to come up with a particular result, somebody in Government or the party room should have picked up the fact 
that this legislation does not, as the Government claims, bring Western Australia in line with the rest of 
Australia.  To the contrary, it brings us in line with New South Wales and puts us totally out of line with the 
other States of Australia.  The legislation does not accord with what has been said is its intent; that is, to provide 
equal rights to homosexuals.  It provides special rights to homosexuals and permits the continuation of 
discrimination against people on the grounds that they are heterosexual.   
I have said all along that a considerable amount of misinformation has been spread about the nature of this 
legislation.  A lot of that misinformation has been given to the homosexual community to mislead it about the 
current situation with the law.  That is hardly the way to bring legislation into this Parliament, even before we 
start to look at its specific provisions.   

One of the strange aspects of this argument concerns the members who support the legislation on the basis that it 
brings us in line with the rest of the world or the rest of Australia.  Strangely, the members of this Chamber who 
are most vociferous in their support of the legislation on that basis are the ones who rail against globalisation.  
They like certain things to come from other parts of the world - certain ways of behaving and thinking.  They say 
that when one thing comes here, it is good, but when another thing comes here, it is bad.  Those members have 
to make up their minds somewhere along the line about whether this State should set its own standards and 
believe in maintaining its own culture and making its own decisions or should merely allow attitudes and ideas 
from other parts of the world to blur into Australia.  Those members should at least be consistent about whether 
they believe one should make up one’s own mind on these things or merely ape the behaviour of those in other 
parts of the world.   

I believe that the decisions we make must be based not only on what is done elsewhere in the world, but also on 
the consequences of what has happened in other parts of the world.  We must look at the ills and problems 
experienced in other parts of the world to find out the reasons they have occurred.  Unfortunately when dealing 
with human behaviour, problems often appear a long time after something has been implemented.  It may take a 
generation for problems of this nature to appear.  Merely to say that we should do something because other 
people are doing it is not a good argument.  There must be a sound basis for doing something; we must not 
merely hop on the global bandwagon when it suits and hop off when it does not suit.  

Some of the suggestions are rather interesting.  During the course of this survey the committee looked at the ages 
of consent.  Some of the overseas figures shown in the report are fascinating.  It is interesting that the ages of 
consent in various places are about as varied as the length of a piece of string.  In Austria, the age of consent for 
homosexuals is 18 and for heterosexuals is 14.  In Belgium, Germany, Italy, Portugal, Switzerland and the 
United Kingdom, the age of consent for both homosexuals and heterosexuals is 16.  In Canada, the age of 
consent for both homosexuals and heterosexuals is 14.  In Denmark, France, Greece and Poland, the age of 
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consent for both homosexuals and heterosexuals is 15.  In Ireland, the age of consent for both homosexuals and 
heterosexuals is 17.  In Malta, Spain and the Netherlands, the age of consent for both homosexuals and 
heterosexuals is 12.  In New Zealand, the age of consent for homosexuals is 16 and for heterosexuals is 12. 

We in Australia would regard an age of consent of 12 for heterosexual activity as outrageous.  We would regard 
that as allowing paedophilia.  However, in Malta, the Netherlands, New Zealand and Spain, it is not.  What do 
we draw from that piece of information?  Do we get out the catchcry and say, “Bring us into line with the rest of 
the world”; and in view of the fact that the rest of the world is all over the place, do we decide to go up or down, 
or do we decide to vary it between heterosexual and homosexual?  What do we do?  It is an interesting point, 
because we could almost say that laws create crimes.  If we did not have any laws against murder, for instance, 
we would not have the crime of murder.  We could easily get rid of the crime of murder by abolishing the 
offence.  However, that would hardly address the underlying problem.  It is not sufficient to say that if we 
abolish the crime, we will abolish the activity that leads to the crime.  So how do we decide what is an 
appropriate age?  I do not believe we decide by carrying out a poll of the ages around the world.  I do not think 
that in our society we would accept an age of consent of 12 for either heterosexuals or homosexuals.  In this 
State if a person had sex with a 12-year-old there would be no excuse.  We allow a person to have sex with a 
person under the age of 16 provided that the person, who would normally be charged, believed the other person 
to be over the age of 16 and not under the age of 13.  In this State if a person had sex with a 12-year-old it would 
be illegal no matter what, and the person would be regarded as a paedophile and would be deported, presumably 
by the Attorney General, after he or she had completed a small part of the sentence, and the person could go to 
New Zealand and presumably go back to having intercourse with 12-year-olds, because it is not illegal there. 

Is this a matter about which we make decisions or is it not?  Do we feel that this is a matter for Western 
Australians to decide or do we not?  Do we merely sample views around the world and pick an average?  Do we 
make it a weighted average on the basis of population?  If we included India we would probably end up with 12 
again.  In making our own moral decisions about who we think needs to be protected in our society, it is not a 
matter about which we can merely carry out a poll of what is happening in the world.  It is a matter to be 
examined within our own conscience.  The problem I have with the attitude adopted by members of the 
committee is that from time to time when it suits them they say, “We will follow the rest of the world”, but at 
other times when it does seem a little extraordinary to suggest that we can allow an age of consent of 12, they 
seem to gloss over it.  The reality is that this is in many ways a myth.  It purports to be a considered review of 
something that is a matter not of consideration but of personal moral belief.  We cannot have a committee into 
morals.  We cannot have a committee into issues of conscience.  The reality is that if our society is to work we 
need to have a law that has the support of the people.  I do not think anyone in this Chamber would support an 
age of consent of 12 for heterosexuals or homosexuals.  Do I have any dispute?  I do not think I do.  What is it 
that allows me to make that statement with that confidence?  Within our society there is a general understanding 
of what is acceptable and what is not.  I am sure that may change from year to year, and it may change from era 
to era, but right now in our society it would be considered absolutely unacceptable to have an age of consent of 
12.  The mere fact that so many countries - including New Zealand, right next door to us - have an age of consent 
of 12 is no argument when we come to making up our own minds about what is the appropriate age.  When do 
people require protection, and when do we think they do not require protection?  There is quite a variety within 
that group of countries that has an age of consent of 12.  We may be able to dismiss the Maltese as being, like 
me, dagos.  We of that sort of ethnic behaviour sometimes have very strange views.  I am sure that is how people 
may dismiss our taking the Maltese age of consent into consideration.  The Spanish also have an age of consent 
of 12.  They may also be dismissed as dagos, like me. 

Hon Simon O’Brien:  What about the Portuguese? 

Hon PETER FOSS:  I am not very happy with the age of consent in Portugal, which is 16, but it is considerably 
better than in Spain.  The reality is that we also have the Netherlands and New Zealand.  We have no pattern of 
some sort of cultural background.  These countries have made up their own minds about how they believe the 
young of their society should be protected, and they have acted accordingly.  That is how I believe we should 
make a decision in this State for the benefit of our own people.  We cannot merely legislate paedophilia out of 
existence.  As far as I am concerned, an age of consent of 12 is definitely not acceptable, and I would not care 
how many countries in this list had an age of consent of 12, I would not agree to it.  There are areas in which it is 
necessary for a society to set the standard that is acceptable in that society, and arriving at that standard does not 
require setting up a committee with terms of reference that indicate the result that is required and with a 
membership that will achieve a particular result.  If we wish to have laws that receive the respect of our society, 
we must do a bit better than that. 

I will now deal with the legislation.  Had the Government gone about this in a different way, a large measure of 
this legislation would have passed this Parliament with no comment by the Opposition other than about the 
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drafting.  Other areas are totally, utterly and implacably opposed by the Opposition.  As I said before, I believe 
that on the questions of in-vitro fertilisation and adoption, this Government has departed from the accepted 
practice in this Parliament, which has always been to arrive at a consensus.  That is unwise.  It is a bad 
precedent.  In our view, because of the way this legislation has been brought before the Parliament - as I 
mentioned, not disclosed to the people, and hurried through, with no proper consultation and no attempt to 
achieve consensus - we would seek to repeal it if it did pass this Parliament. 
We cannot accept that the legislation has any legitimacy.  It has been illegitimately brought before the 
Parliament by a party that did not disclose its intentions.  There is no basis upon which we could support the 
continuation of that legislation.  It is illegitimate legislation that should not be on the statute books.  There are 
some matters that we can support, and I believe further matters have been misconceived as a result of the way 
they have been put forward.  Throughout my remarks, I will also refer to the other Bill I mentioned that is before 
the House, because we need to characterise these provisions according to what they do.   

First, we would support some rule of law or equity that dealt with the behaviour of someone who has a 
responsibility to another by virtue of the relationship between them.  By that I mean a law relating to property, 
both real and personal, in which the obligation arises in equity to behave appropriately.  That is an area that has 
been developed over the years and I think it is perfectly legitimate to have speed applied to it to support it within 
the terms of the law.  I attempted to encourage my party to introduce such a law.  Out of a relationship arises the 
duty to behave properly towards the other person.  The courts have already developed laws relating to resulting 
trusts and implied trusts, and they have continually dealt with unconscionable behaviour between people who 
have acquired property but who may not have acquired the same proportion of the legal title compared with the 
contribution that has been made to that title.  I have no problem with that.  However, the legislation before the 
Parliament does not seek to do that.   

Second, I have no problem with a law that deals with what I shall call kinship.  Over the years we have 
developed statutory provisions to deal with the concept of seeking the views or permission of somebody who is 
called the next of kin.  It is clear that in many matters we should try to seek the views of the person preferred by 
the person who cannot be consulted.  Through the statutes, we have sought to set up a system whereby we try to 
anticipate who will be asked in the future.  It would be nice if we could pass a law that simply states that we 
should ask the person closest to the person in question.  The problem is that people like certainty about what that 
means, and the habit of draftsmen has been to try to define those people and arrange them in an order of 
closeness.  A number of pieces of legislation prescribe that before certain things are done, the view of the next of 
kin must be sought, and include a list that defines, in order of seniority, the people who are considered next of 
kin.  That is an understanding by the Parliament that people need to be consulted; that on many occasions the 
person himself will not be able to make certain decisions and that someone else should make them for him.  We 
have no problem about whether that person is married to the person in question or is living in a de facto, 
homosexual or other relationship.  The reality of the matter is that the intent of the legislation is to recognise that 
if someone else must be consulted, the person who cannot make the decision should agree with the person 
chosen as the decision maker.  It is a question not of status but of providing an appropriate decision maker.  We 
have no problem with that at all.  Many provisions in the Bill are of that nature, and we support them.  They 
could be better drafted.  The provisions follow the old idea of listing people for certainty, and that has to some 
extent led to concerns.  It might be time to properly consider the matter and perhaps come up with better 
definitions for matters of that nature.  However, we have no problem with the concept of kinship.   
As I said, we support the antidiscrimination provisions as they are to be amended.  They are not something that 
we would have introduced, but we accept that these parts of the legislation were given some airing and disclosed.  
Those provisions are to be amended as a result of the concerns we raised in the other place about the 
discriminatory nature of the antidiscrimination legislation, and we now feel we can support those at the second 
reading stage.  Obviously, we will debate the detail at the committee stage.  

We have problems with the provisions relating to statutory access; that is, in-vitro fertilisation and the adoption 
laws.  We cannot accept those.  The reasons have been clearly stated; however, at this stage I would like to make 
clear the Opposition’s attitude.  We cannot support those provisions, and I suggest that the Government should 
seriously reconsider them.  I think they are ill-advised and divisive.  Interestingly enough, some of the objections 
I have received came from lesbian and gay couples.  I suppose that is not surprising as lesbian and gay people 
are no different from anyone else and they have their own views about what is appropriate in our society.  There 
is no reason that those views should be any different from those of other people in our society.  The problem 
with this legislation is that the Government has assumed that all gay and lesbian people in our society support it.  
I do not think that is correct.  It has assumed that it is a good idea because its committee said it was a good idea.  
The lack of consultation with the public has been disgraceful.   
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The last matter in this area is what I call status.  This is related to the drafting approach.  I confess that part of 
this is slightly legalistic; however, I think it is important.  I believe that part of the problem with this legislation 
arises from people concentrating on trying to find a way to do something rather than looking at the essential legal 
characteristics of what they are doing.  The concept of status in law can be described as a number of things that 
attach to a person and characterise him or her as a person, such as whether he or she is an adult or a minor.  The 
law will deal with people differently depending on whether they are adults or minors.  Another example is 
whether someone is bankrupt.  If a person becomes bankrupt, certain disabilities will attach to him while he has 
the status of being bankrupt.  It means that he cannot enter into certain contracts, obtain credit or manage or 
direct a company or business.  That status attaches to a person as a bankrupt.  Another status is whether someone 
is married.  The reality is that we have a law of marriage.  That will continue to be the case until such time as the 
Commonwealth Government abolishes the law of marriage.  I have not heard anybody suggest that marriage 
should be abolished.  Marriage is a status.  Someone is either married or not married.  Many obligations and 
rights follow from the consequence of the status of marriage.  That is a well-known status.  As well as a legal 
status, marriage is a major cultural institution.  I would hate people to think that we did not regard marriage as 
important in our society.  There may be societies in which marriage does not exist.  There are societies that do all 
sorts of things differently from ours and I do not criticise them.  However, that defines their society and our 
society is defined inter alia by the institution of marriage.  Whether or not you like it, it is an important part of 
our culture and upon it depends a large amount of the strength of our society and its ability to sustain itself 
through all sorts of ills. 

In my experience as Attorney General I found that the critical time in a family is the first five years, and even the 
first two years, of life.  There are good and bad families.  However, what is most important is that marriage is the 
fundamental basis of a family in our society.  That may change but it is a question of status of the individual; one 
is either married or not married, and that is a commonwealth law.  For many years it was a state law but it has 
always been within the constitutional competence of the Commonwealth Government, which took control of the 
status of marriage with the passing of the Marriage Act.  It later took over the control of matrimonial causes.  
The State cannot deal with the status of marriage.  We could not pass an Act saying that marriage is no longer an 
institution in Western Australia even if we wanted to, which we do not.  It is a commonwealth responsibility.   

Interestingly, for some time I have urged the Commonwealth to recognise Aboriginal marriages.  In the light of 
the Mabo land rights case, it is now probably unnecessary for me to continue with that because the High Court 
would hold that native law would apply to native marriages.  To its discredit, the Commonwealth Government 
has always ignored Aboriginal marriages and the only Government that can legislate to recognise that status is 
the Commonwealth Government.  

What has the State Government sought to do in this legislation?  It has sought to provide a ground for attack on 
the legislation and a ground for criticism.  There is nothing to say that the Commonwealth could not legalise 
homosexual marriages.  It would certainly be a redefining of the term, but the only Parliament that can do that is 
the Commonwealth Parliament.  The Commonwealth Parliament could also pass a law that says that when two 
people have lived together for two years, they are married.  In other words, the formality of a couple formally 
swearing an oath to each other in the presence of witnesses would be substituted by a presumption of marriage 
after a period of a couple living together.  There are all sorts of things that one could pick up on. 

It is fortuitous that Hon Nick Griffiths has given notice of amendments to this Bill because he proposes a new 
section 13A.  His amendment in Supplementary Notice Paper No 73 states - 

A reference in a written law to a de facto relationship shall be construed as a reference to a relationship 
(other than a legal marriage) between 2 persons who live together in a marriage-like relationship. 

If one needs a hint about what is the problem with some of this legislation, it is that it sets up a status and does so 
as a basis for the granting of the various rights which are marriage-like.  The first thing that a person who wishes 
to challenge this law should do is to challenge its constitutionality on the basis that section 109 renders the state 
law invalid because that field of law on the status of marriage has been occupied by the Commonwealth 
Parliament and is no longer available to the States.  The States can deal with other issues relating to relationships 
such as the equitable distribution of property and the succession in property.  However, they cannot deal with the 
status of marriage.  The wording of this proposed amendment, which is also found in the Family Court Act, 
reeks of creating a new status.  This is what is upsetting many of the people who object to this legislation.  They 
do not object to a fair property deal for people who have lived together; nobody has a problem with that.  They 
object to this legislation attacking the institution of marriage and many have said that they have had difficulty 
voicing that objection.  They are not lawyers, but they know in their guts that that is what is happening - the 
legislation attacks the institution of marriage.  As a lawyer I can say that that is what is happening.  It is plainly 
set out in Supplementary Notice Paper No 73, issue No 1, in which the Government sets out its intention to 
create a new status.  When legislation comes before the Parliament, everybody should ask what is the mischief of 
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the Bill.  That is another legal term but a good one to explain the message I am trying to convey.  What are we 
trying to fix?  There is no doubt that the law relating to property relationships between people who live together 
needs fixing.  Everybody accepts that.  Therefore, why is there an objection to this legislation?  It is because of 
the way it goes about creating a new status of marriage.  If one is not a lawyer, one might not be able to put one’s 
finger on precisely what it is the legislation does that is objectionable.  However, those people who object to it 
on the grounds that it attacks the institution of marriage are right.  They are right because of the way that this 
legislation has been drafted.  Is this legislation based on the unfairness of behaviour between people with regard 
to property?  No it is not but that is not a consideration.  All one needs is to have lived in a de facto relationship.  
What are Latin words doing in modern legislation?  What does de facto mean?  The phrase “de facto” is usually 
contrasted with the phrase “de jure”; a relationship that is recognised by law.  A de facto relationship is the same 
relationship but one that has not been recognised by law.  It is recognised by that being the factual situation.  No 
matter what might be said about how people should behave towards one another, one cannot constitute in law a 
de facto relationship and have it remain de facto.  A new juristic relationship is being constituted.  One is not just 
adding a new obligation arising out of behaviour.  A new status is being added and a new form of marriage has 
been created. 

In the light of that statement I will again read what Hon Nick Griffiths noted in his amendment.  He said - 

A reference in a written law to a de facto relationship shall be construed as a reference to a relationship 
(other than a legal marriage) between 2 persons who live together in a marriage-like relationship. 

What does that mean?  The definition in the next paragraph states - 

The following factors are indicators of whether or not a de facto relationship exists- 

Not whether there is an obligation but whether the status exists - 

between 2 persons, but are not essential - 

Proposed new section 13A(2) continues - 

(a) the length of the relationship between them;  

(b) the nature and extent of common residence; 

(c) whether there is, or has been, a sexual relationship between them; 

There does not even have to be a sexual relationship between them.  They do not even have to have common 
residence.  

Paragraph (d) reads - 

the degree of financial dependence or interdependence, and any arrangements for financial support, 
between them; 

That mixes up something else in there.  The Opposition would support a rule of equity that deals with this issue 
of financial dependence or interdependence.  That is certainly a matter within the competence of the State 
Parliament.  Paragraph (e) reads - 

the ownership, use and acquisition of their property (including property they own individually); 

Again, the Opposition accepts that is an area of considerable mischief, and the Parliament should do something 
about it.  Paragraph (f) reads - 

the degree of mutual commitment by them to a shared life;  

That sounds interesting.  Paragraph (g) reads - 

whether they care for and support children;  

That is relevant, because the contribution that a person makes to a relationship certainly includes the care and 
support of children.  Paragraph (h) reads - 

the reputation, and public aspects, of the relationship between them.   

That is an interesting factor, because we are back to status again.  If members had understood proposed 
subsection (1), by the end of subsection (2) they would have been somewhat confused, because none of the 
factors is essential.  One would think that at least some of them should be essential.  Proposed subsection (3) 
creates even further confusion.  It reads -  

It does not matter whether -  

(a) the persons are different sexes or the same sex; or  
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(b) either of the persons is legally married to someone else or in another de facto 
relationship.   

One of the interesting things about the status of marriage is while people are married, they cannot get married 
again.  There are some fairly logical reasons behind that.  It does not apply in every single country.  Muslims 
have an upper limit of, I think, five marriages.  They certainly do not have an upper limit of one as we do.  In our 
society and in our area, marriage means marriage with one person.  Although, for the purposes of the 
Matrimonial Causes Act 1971 we have divorce and the courts can deal with polygamous marriages, people in 
Australia cannot have polygamous marriages.  The Bill has created this new status of de facto marriage and has 
resolved the question of how we deal with bigamy by allowing multiple bigamous relationships.  The interesting 
point is that we have no satisfactory resolution of the matter.   

In view of the fact the Bill provides for a number of relationships, a number of residences - none of these is 
essential - and people do not have to have financial dependence or interdependence, do not have to acquire 
property together, do not have to commit themselves to a shared life, do not have to care and support children, do 
not have to have reputation, do not have to have public aspects of a relationship, and there can be several 
relationships, I am not quite sure what the Government is trying to achieve.  It is sufficient, I would have 
thought, that the Government is trying to establish a new status of de facto marriage.  However, in doing so, the 
Government is making it considerably more attractive than real marriage, because people can mix and match and 
increase the number of partners.  Frankly, if we tried to put that concept in the federal Parliament, and tried to 
establish this status in the federal Parliament, it would not receive any support.   

This legislation does not address the problem that exists in dealing with property.  If this Bill were about how 
people dealt with their property, we would not have a problem.  If it were about the responsibilities that arose out 
of the support of children and their shared life, we would not have a problem.  The problems arise because the 
Government seeks by this legislation to create a new status.  The solving of the problem has created new 
problems.   

People once used the term de facto.  Strangely enough, the common term that people use now, which has became 
very popular and which is the modern term, is “partner”.  That has the advantage of being a slightly more 
acceptable term than de facto and it deals more effectively with homosexual and lesbian relationships.  That is a 
good term to use.  It is appropriate because it provides the area of law through which this problem could have 
been solved, rather than making a mock-up and mockery of marriage.  We have ample legal precedent in 
partnership law to deal with the responsibilities and financial obligations that people have.  Why did the 
Government turn its back on partnership law?  Why did it construct this artificial marriage and then draw from 
that artificial relationship the consequences that flow from marriage?  Why do violence to the concept of 
marriage?  I am not criticising people who do not want to get married; that is their decision.  I am not criticising 
people who cannot get married because the commonwealth law does not allow them to.  However, if people 
want to change the commonwealth law they should go to the Commonwealth Parliament and ask for the law to 
be changed.  They should not try to achieve what they want by another method and at the same time completely 
mess up the law relating to marriage.  Why create this artificial status, which I do not believe the State 
Government has the capacity to do, to solve a problem and at the same time create larger problems?  The 
Opposition is saying about this area of the law that it is ill thought through, it will lead to more problems, and 
there is a simpler and easier way of solving it which the Government did not bother to take.  The Government 
will regret this.  The Opposition has offered to assist at arriving at solutions to these problems.  We will 
cooperate with the Government.  However, we urge the Government not to compound the error that it has made 
in attacking a very important part of our culture in a way that is quite unnecessary and is due only to the ill 
thought through and poorly conceived views of the people who put forward this legislation.  Had somebody in 
the Government thought this through a little more, the Government might have come up with something that was 
acceptable to the people, which would not lead to the problems that I think will come from this, and would not 
lead to the constitutional doubts that this legislation raises.   

The legislation was debated in the other place, and the Opposition has said it would be happy to address many of 
the things in the legislation.  The Opposition is quite happy to acknowledge that the Government has the capacity 
to legislate in that way.  However, the Opposition cannot accept the creation of a new status, nor the IVF and 
adoption laws.   
I will go to one other area, and that relates to the Criminal Code.  It is interesting because my first venture into 
Parliament was in 1989.  What do members think was before the Parliament at that time?  It was a law titled the 
Criminal Code Amendment (Decriminalization of Homosexuality) Bill.  My party - as is always the case - 
allowed a conscience vote.  Being new to the Parliament, I foolishly thought I could deal with that Bill in a way 
that would satisfy the community as a whole.  I announced that I believed some modification of the law was 
advisable.  I started negotiations with various people to see what that modification of the law should be.  It was a 
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fairly traumatic time.  When I came into this Parliament, Hon Bob Thomas did not know whether I was younger 
or older than he was; I think I give him about 10 or 15 years.  However, by the time we had finished the 
homosexuality debate, there was no doubt that I was older that he was.  I looked considerably older than he did.  
I aged more in the few months that law was going through the Parliament than I did in eight years as a minister, 
during which time I had considerably less mental stress than I had participating in that debate.   

However, there are two points of view.  People from the gay lobby came to see me to say that they did not want 
anything more than to say that sexual activity should be private; criminal law should not extend to the bedroom.  
They felt that they should not be subject to the possibility of criminal prosecution purely because they engaged 
in a sexual practice which was different from the majority of that which Western Australians engaged in.  That 
seemed to me to be very fair.  That is all they wanted - they wished to be free of the threat of criminal 
prosecution.  

The people on the opposing side said that they also did not want to prosecute adults for what they did in the 
bedroom because that was inappropriate.  However, they were concerned about the following matters.  Firstly, 
they did not want the issue to be changed from something that was frowned on by society to the extent that it 
was prosecuted, into something that was seen to be approved.  We all accept that we do not want to prosecute 
these people but we do not want to be seen to approve of it.  We do not approve of it, but we do not think they 
should be prosecuted.  That is a concept fully understood in our society.  A situation can change from approval 
in which something is encouraged, to people having no views whatsoever on it to disapproving of it so as to 
make it civilly illegal.  Prostitution is a classic example.  Many people think prostitution is illegal, but it is not.  It 
is not criminally illegal, but it is unlawful in terms of the enforcement in civil law, to punishable summarily in a 
court of summary jurisdiction as a simple offence, right through to the ultimate of a criminal offence 
prosecutable on indictment.  Again two forms of disapproval apply in the form of a misdemeanour and a crime.  
It is true that our society has a spectrum of approval and disapproval.  We do not move from being disapproved 
to being approved; we move from being slightly less disapproved to being approved.  That is how we deal with 
all things in society.  I can accept that.  

The second thing the people from the opposing side said was that they did not want public money being spent on 
supporting homosexuality.  I said I could understand that too.  The third thing they said was that they did not 
want people in schools to be encouraged to become homosexuals.  I could understand their concern over that too.  
The consequence of that was the Law Reform (Decriminalization of Sodomy) Act.  It was called that because 
homosexuality was not illegal.  One could like whomever one liked.  The only act that was illegal was sodomy.  
In fact it was not even sodomy that was illegal; it was defined in the Criminal Code as “acts against the order of 
nature”.  That became slightly complicated by changes brought in by the Labor Government in 1992.  

I put up a proposition that acts against the order of nature should not be prosecutable if the participants were over 
the age of 21.  The Labor Government at that stage wanted to change it and, in fact, it became a much more 
gender-oriented amendment than I had originally proposed.  It became even more gender oriented in 1992 
because the whole law relating to sexual behaviour was changed.  It became a law relating to homosexual 
behaviour.  That was not of my doing but of the Labor Party’s doing in 1992.  I also put in the preamble and the 
non-proselytising provisions.  The non-proselytising provisions related only to primary and secondary schools.  I 
accepted that it would not be possible to prevent proselytising in a tertiary institution.  It seemed valid to apply 
that to primary and secondary schools.  

Now we have a suggestion that the same age of consent should apply to both males and females.  First of all, the 
term “age of consent” is a misnomer.  With intercourse against the order of nature there was not an age of 
consent.  It was not a matter of saying there is a different age of consent.  It was a practice that was illegal in the 
same way as bestiality and incest are illegal.  There has never been any suggestion that bestiality should become 
legal if it were practised by people over a certain age.  I have never heard any suggestion that incest, for instance, 
should become legal if it were practised by people over a certain age.  It is just considered to be behaviour that is 
inappropriate; therefore, the age of consent was an irrelevancy.  The logic behind the imposition of the age of 21 
was not to set an age of consent, but an age beyond which criminal law did not concern itself with what 
happened in people’s bedrooms.  It did not mean it was approved.  

The sodomiser is always male, but there is no reason that the person who is sodomised could not be female.  
Sodomy was not permitted whether it involved males or females.  We either believe that sodomy should be a 
permitted sexual activity or we think it should not be a permitted sexual activity and we can pick a time that we 
believe we will no longer concern ourselves with it.  Perhaps we should allow bestiality or incest to be practised 
by people over the age of 21.  I am not suggesting that should happen for one moment, but the arguments behind 
it are just as illogical.  The question is whether we believe it is behaviour that should be merely a matter of 
consent.  
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The Opposition has considerable problems sanctioning the practice of sodomy by people over the age of 16, 
irrespective of whether the participants are male or female.  We do not believe it is appropriate sexual behaviour 
at that age.  People say there should not be discrimination between the two.  If those people cannot differentiate 
between normal sexual behaviour and sodomy, obviously they would not be able to appreciate why we see that.  
If they cannot see that, I am sorry they cannot see it.  The Opposition believes that the two forms of sexual 
behaviour are distinct and different.   

We have heard all sorts of arguments about whether homosexuality is something people are born with, genetic, 
learned or whatever.  I have heard some extraordinary arguments.  There seems to be some suggestion that a 
different attitude should be taken towards people who cannot help themselves.  I do not think those arguments 
are relevant.  I find some of the evidence cited supposedly in support of homosexuality being genetic to be 
incredible.  I have had the most extraordinary material sent to me by people who think they could prove 
something to me.  Something came to me that said young men who were sexually interfered with by paedophiles 
did not all turn out to be paedophiles.  I agree with that.  I do not know whether anyone has studied a traditional 
form of logic, but that statement misses a very important point.  In my term as Attorney General, I did not know 
of one single paedophile who had not been sexually interfered with in his youth.  I am very pleased to say that, 
of course, it is not an inevitable result of paedophilia.  Human beings do not work that way. 

The reality of the matter is that I do not know of one single instance that came before me for consideration of a 
person in jail in Perth on whom it had not had some effect.  That refers not just to homosexual paedophilia.  As 
human beings, we are a mixture of what we are born as and what happens to us.  Anybody who tries to say that 
what makes people who they are can be defined precisely is a quack.  I cannot say the extent to which people are 
born with this sort of behaviour or the extent to which they acquire it.  All I know is that those things have an 
impact on us as human beings.  No-one can say that there will not be any impact on people through the activities 
of predators.  There is no doubt that the impact of heterosexual predators is adverse.  Our concerns about 
homosexual predators is purely this: if people want to pick a form of behaviour that can be characterised as being 
genetic, the age-old war between the sexes in which men are as eager as anything and women are reticent is true.  
It has been like that for a long time.  One problem with homosexual men and their behaviour with young men is 
that the normal reticence, as shown by women, is not there.  There is a ground for making a sexual distinction 
between the two.  We believe there is a ground for making a distinction between what can be characterised as 
normal sexual behaviour and abnormal sexual behaviour.   

I make this quite clear: the Opposition opposes any change in the age of consent.  It is totally opposed to it.  It is 
particularly opposed to changing the age to 16 years.  If this Government and other parties in this House insist on 
making that change, we will appeal to them to accept a further amendment.  The amendment would meet the 
concerns of those who say this is a discriminatory provision and those who say they wish to protect the young.  It 
would meet the concerns of those who are worried about their gay children being prosecuted.  I do not know who 
told those people that their gay children could be prosecuted.  Whoever told them that is irresponsible and 
wrong.  Assuming that we need to assure people as well as deal with the reality of the matter, I suggest that the 
old offence of intercourse against the order of nature should remain.  The age of consent should remain at 21 
years.  It should have a defence that the participant, who would otherwise be charged, is no more than two years 
older than the other person.  I make that suggestion because people have put it to me that the legislation is not 
about dirty old men but young people experimenting.  For a 16-year-old, an 18-year-old is ancient; a 19-year-old 
is over the hill.  If the Government wishes to sustain its statement that it is only doing this to prevent young 
people from being prosecuted for sexual experimentation - which I reject totally as a valid ground - the 
Government should accept the amendment.  It would be non-discriminatory, as it would not allow the 
sodomising of either a boy or a girl.  I do not wish to see girls of that age sodomised.  It would be non-
discriminatory in terms of gender and non-punitive for sexual experimentation.  I particularly raise this point 
because I know that among members on the opposite side of the House there are people who genuinely want to 
do the right thing.  I know what the situation is like.  Like me in 1989, people want to address everyone’s 
concerns.  I can tell members that one cannot and will not.  I learnt that in a baptism of fire in 1989.  The worst 
thing one can sometimes do for people is to give them what they say they want as opposed to what they really 
want.  The reality of the matter is this: I have received letters from concerned parents of homosexual boys who 
are concerned that their sons may be prosecuted.  I do not know where they got the idea from.  If their sons are 
liable to be prosecuted, I offer this compromise to the Government as a way for the Government to address what 
it wants to address and to satisfy the serious concerns of the people who are extremely worried that the 
Government will allow the sodomising of young people.   

As I said, my party’s position is that we do not accept, under any circumstances, a change in the age of consent 
for sodomy.  We will vote against it.  Should the Government ride roughshod over the views of society and the 
views of many right-thinking people in our community, we suggest that the Government can minimise the 
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adverse impact on the people and youth of Western Australia by accepting provisions that I am suggesting.  We 
are genuinely worried that the Government will make a change that it will regret.  It will make a change that will 
divide this community, which it will not be able to put back together again.  The Government will take steps that 
alienate a significant part of the community, many of whom are Labor supporters.  This is not a party issue.  The 
people who are most vociferous about this are the Government’s supporters.  If this is the Government that 
claims to listen to people - all the people - I suggest it listen to its own supporters.  This Government is alienating 
many traditional Labor supporters.  It is not alienating the trendy ones.  Maybe they are the ones who surround 
the Government more often than not.  The blue-collar Labor supporters - the salt of the earth - do not agree with 
the Government.  How can this Government be so arrogant in its first year of government as to ride roughshod 
over the views of people in the community who deserve respect?  These people are not reactionaries; they 
deserve respect.  They have values and they are concerned.  It is not a matter of world trends or being up with 
modern thinking.  It is the matter of being in touch with the community.  I am very concerned about the reasons 
for this legislation.  I am bewildered.  It will divide our society in a manner that will take a long time to heal.  It 
is unnecessary.  People have been fired up with the concept of unequal rights for gay and lesbian people.  That is 
not correct.  That is not the law.  People are fired up with the need to have equality.  We can have equality.  I do 
not believe anybody of 16 years of age should be sodomised by a person significantly older.  I do not accept it.  I 
accept the views of people who tell me this is not about dirty old men - they are not interested in that.  The 
reality is that there are some out there.   

Unfortunately, all too often our laws are designed not for the 98 per cent of the people in the community who do 
not need laws to observe values but for the two per cent who will offend even when it is illegal.  There are 
people in the community who offend; we have seen the figures.  However, the Government must have the 
capacity to prosecute them when they do.  I have offered the Government a possible way of taking away the fear 
of prosecution from the people whom it believes need to be protected, and to ensure that young people in our 
society are not taken advantage of by older people.  That is not merely a notional concern.  I found it 
extraordinary that some people regard the predatory behaviour of young males as part of the game.  I was most 
surprised when I read the autobiography of Gore Vidal, who I believe is a very worthwhile author.  He has 
written some amazingly good historical novels, which are the ones I have read.  I understand he has also written 
some others, which I might not have enjoyed as much.  He is an excellent writer and is related to former Vice 
President Al Gore.  He had a homosexual experience while he was at Merton College and has been homosexual 
since that time.  Interestingly, he lives in a platonic, stable relationship with another homosexual.  However, he 
said quite blatantly that for his sexual activity he goes out on the prowl looking for young men; and the younger 
the better.  I found that rather disturbing.  I do not believe it is normal behaviour, and I do not believe it is 
common behaviour.  I do not believe it characterises homosexual men as a whole.  However, I believe it is of 
sufficiently real concern that it should be addressed.   

Part of the problem about this legislation is that members continually say that the Opposition is characterising 
homosexuality and paedophilia as the same.  Of course it is not, and I do not for one moment suggest it is.  
However, I suggest that male sexual behaviour as a whole is considerably more predatory than female sexual 
behaviour.  That is not an illusion, nor is it necessarily cultural.  It exists and is clearly deep in our own culture.  
The normal cultural protection that results from the female response to male sexual predatory behaviour is absent 
in the case of male-to-male sexual behaviour, which is a matter of some concern. 

The final matter I raise about this part of the Bill is that whatever may be our views about the logic or 
acceptability of the law, people with religious scruples do not accept the change.  It may be that we no longer 
regard people with religious scruples as an important part of society.  If the Government alienates those people 
and rides roughshod over their views, it will cause damage to both itself and those people.  Government 
members should be concerned about that.  They must balance what they are seeking to achieve against what they 
will do by way of detriment.  What do members hope to achieve in the matter referred to as the “age of consent”, 
and what is it worth to them to achieve it?  What do they believe will be the benefit to them and to the State of 
Western Australia, and what will they achieve from it?  Against that, they should balance the harm they will 
cause as a result.  The harm is not related purely to taking away protection from young people.  It is a harm that 
comes from violating the firmly and sincerely held beliefs of a large measure of the people whom government 
members would normally expect to provide the backbone of our society. 

The third thing I ask government members to do is ask themselves how hard it will be to satisfy the internal 
demands of the people who want this change as opposed to dealing with them in another manner that may 
achieve what they want but will not violate the religious scruples of other people.  We must always do this in this 
Parliament.  How bad is this situation that it must be dealt with?  How bad will the result be if it is not dealt 
with?  How hard is it to avoid that harm?  It is a three-way balance.  We always try to put issues in two ways, 
and one of the big problems in society is that we always see two sides to a problem when there are at least three. 
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However, my concern is that this matter has been turned into a battle of “it must be this or it must be that”.  
Government members have made no attempt to find out what they are really dealing with.  What is the mischief 
of this legislation?  It is all too easy for members, particularly ministers, to sit back and say that so-and-so is 
handling the situation, and that they have enough on their own plate without having to think about other 
members’ problems.  Members then get into the party room with a huge piece of legislation, particularly this 
one, which is like reading a jigsaw puzzle because it fits into so many other pieces of legislation. 

I printed out the legislation that this Bill amends and inserted the pages of amendments with the old parts struck 
out; it is huge!  Government members are supposed to read those amendments in the party room, know what 
they mean and understand the approach and intent of the Bill.  They then get the jollies and it is off over the 
trenches and into the machine gun fire to fight it out.  Not a great deal of thought goes into what they are doing 
in the party room.  They get up out of the trenches and are shot down.  What will they gain from that?  They will 
get 10 yards of mud.  Is that what they hope to gain from this?  It is nice to know that they are patriotic and are 
sticking by the party and that no matter what the party says, they will follow it over the edge.  They have their 
feelings juiced up and ready to go.  However, is it not time for them to start thinking about what they are doing?  
Frankly, I believe they are taking on a battle in which 90 per cent of what they want to do is not contentious; five 
per cent is contentious but capable of some form of resolution; and five per cent they are mad to take on because 
they do not even agree among themselves that it is right.  Why are they doing it?  What percentage are they 
gaining from it?  What are they losing out of it in the form of damage to society and to their conscience and 
integrity?  Why do they do it this way?  Why do they not consult some people who do not like the legislation or 
its concepts?  What is so wrong in doing that?  Why has this resulted in a Flanders battle when there was really 
no need for it? 

Frankly, I suggest - I cannot do it during this speech - that this legislation and the Family Court Amendment Bill 
be referred to the Standing Committee on Legislation before the second reading is passed.  I do not know the 
policy for the Bills.  The only way I can discern the policy is by some deduction about what it does.  If what I 
deduce as the policy of the legislation is what the policy is, I am against it.  If I am correct in what I deduce the 
Government is trying to do, I can support some of it.  However, I cannot be said to accept the policy of the Bill 
because, frankly, I do not think the Government knows what that policy is.  I am suggesting that the Government 
send it to the Standing Committee on Legislation.  The first thing the Government should do is to instruct the 
Legislation Committee to split the Bill and bring back two Bills.  The first will contain those things that the 
Opposition can support or that it can accept the Government has the capacity to pass.  The second will deal with 
those matters about which I think the Government has problems in its own party.  The Government will certainly 
have problems with those matters in society.  It should split the Bill.  Why must the Government be so 
confrontationist?  Why must it take on the world?  Is it because it wants to?  Why must it take on the world on 
things it hid from the public at the last election?   

The Family Court Amendment Bill should be rewritten.  It should deal with partnership property; that is, in 
terms of an intimate partnership.  It should deal with those matters that arise out of the property obligations that 
people have.   

It is a shame that in its deliberation and consultation the Government excluded the very people whom it should 
have consulted.  It is not a matter of great surprise that the Government has ended up having two rallies at the 
front of Parliament House by people who think the Government is anathema.  They do not just disagree with the 
Government; they think it is anathema.  I do not know how members who go to church are regarded by the rest 
of the congregation, but I suspect that the congregation is polite to them.  I can tell those members that members 
of the congregation do not like this legislation.  I do not know if they have stopped making the sermons that are 
made when those members are not at church, but most of the congregations in Western Australia, such as those 
in the Roman Catholic and more fundamentalist churches, are not saying nice things about the Government .  
Why is the Government doing it?  Why is it taking on people who have the capacity to support many of the 
things it wants to do and who are the natural supporters of the Government?  Why upset them so thoroughly?  
These people have long memories.  Hon Derrick Tomlinson and I can tell members about that because we voted 
in the abortion debate.  I do not know if anybody has had a chance to look at the preference tickets for the East 
Metropolitan Region, but I can say that the Roman Catholic group did not forget it, and it will not forget this 
Government.  It is something members should take into account.   

I have offered my contribution in the most constructive way possible.  I hope I have dissected the legislation in a 
way that states clearly what the Opposition supports and does not support, and why.  I hope I have made a 
constructive contribution about how I believe the Government could bring in many of the worthwhile changes 
that it wants to achieve, but not in a way that would do unnecessary violence to the attitudes, mores and beliefs 
of a large proportion of the people of Western Australia.  Those people are offended by the secrecy that attended 
this legislation at the election, the one-sided way in which the Government sought to have a committee 
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investigate it, and the arrogant way in which the Government has dismissed their concerns as homophobic and 
reactionary behaviour.   

This legislation does not follow the situation in the rest of Australia, even if that were a ground on which it 
should be based.  In many respects, this legislation, and particularly the two points to which the Opposition is 
totally opposed, go far beyond the situation in the rest of Australia.   

Lies surround this legislation.  I wonder why the Government has done that.  It was not necessary.  It was not 
called for.  It hardly helps anybody, least of all the gay and lesbian community, which has ended up being 
blamed for this.  It is being blamed for the Government’s inept and incompetent handling of this legislation.  If 
the Government thinks that this will lead to a better relationship between gay and lesbian people and the rest of 
the community, it is wrong.  The rest of the community will attribute to the gay and lesbian community the poor 
handling, arrogant behaviour and failure to consult of this Government.  It will be tarred with the Government’s 
intolerant behaviour and the way in which it has dealt with this legislation.  I regret that, because I believe it 
could have been avoided.   

The Opposition will oppose the Bill.  We can support many aspects of the legislation, and we suggest that they 
be put into a separate Bill.  The Opposition would expedite the passage of that Bill.  The remainder should be put 
into another Bill, which would need to go back for proper and mature consideration.  That Bill should include the 
issues of in-vitro fertilisation and adoption.  I believe the Government can deal with the question of age of 
consent if it has the willingness to do so.  The Opposition is opposed to that change.  There is no point in going 
back for further consultation.  The Opposition will vote against it.  At a later stage I will move that this Bill and 
the Family Court Amendment Bill be struck from the Notice Paper and be referred to the Legislation Committee 
for consideration and report.  

HON MURRAY CRIDDLE (Agricultural) [9.07 pm]:  I am a little surprised that this Bill has been given such 
priority by the Government.  I understand the arrangements in place for the legislation that we have dealt with 
over the past little while.  There has been some insistence that this legislation be put forward, and it is our duty to 
deal with it.  I have received numerous submissions from people in my electorate who are opposed to this 
legislation.  I have some of those submissions with me.  As Hon Peter Foss said, the legislation contains some 
areas that I could support, but I find a number of areas difficult and I certainly will not support them.  The 
National Party will strongly oppose those areas.  I will go through those areas as I put my opinions.  I will not 
speak for long.  I have no intention of drawing out what I say.  The point I want to make is that this legislation is 
about promotion and not protection.   

I have grave concerns about some aspects of the legislation, such as the age of consent.  As I have said, I am 
expressing the opinions of the people with whom I am in contract.  The purpose of this Bill is to remove the 
distinction between homosexuals and heterosexuals in the way in which the law and the Criminal Code are 
applied.  It seeks to make unlawful direct or indirect discrimination on the basis of sexual orientation in specified 
areas of public life, including employment, which will affect the Equal Opportunity Act.  It seeks to extend 
access to IVF to lesbian couples and single women, which will affect the Human Reproductive Technology Act, 
and to extend the right to adopt to same-sex couples, which will affect the Adoption Act.  This legislation also 
amends various other Acts to extend rights to de facto partners and the like. 

I now refer to the key issues.  This Bill attempts to amend 18 different Acts.  It is an enormous task to get one’s 
mind around what is happening and compare the legislation.  In so doing the Bill compromises broad support for 
reasonable measures by including amendments that are considered unreasonable by large sections of the 
community.  Nothing requires amendment to the Equal Opportunity Act to be included in the same amendment 
Bill as amendments to the Adoption Act, but by including highly contentious and divisive amendments, such as 
those to the Adoption Act, in the same legislation, leaves the National Party with no choice but to oppose the Bill 
in its entirety.  Hon Peter Foss pointed out that if there had been some separation of issues, it would have made 
this legislation easier to deal with. 

When passing through Parliament in 1984, the equal opportunity legislation was supported by both the Liberal 
and National Parties in opposition.  All sides in the Parliament were supportive of providing redress for 
discrimination on the basis of sex and race in particular.  Speeches predominantly contained reference to the 
need to provide protection for women against discrimination, particularly in the workplace.  The main concern 
raised was the workability of the tribunal being able to determine whether discrimination or harassment had 
taken place as claimed.  Hon Hendy Cowan supported the 1984 Bill in his second reading speech on behalf of 
the National Party but expressed his concern that the legislation was something like 105 pages long and overly 
prescriptive.  He argued that it should have been more simply enshrined in the principle of equality and 
established the Equal Opportunity Tribunal to enforce the principle.  In his second reading speech on the 2001 
amendment Bill, the Attorney General argued that Western Australia is the only State in Australia that does not 
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make discrimination on the ground of sexual orientation unlawful.  That is fine.  The National Party supports the 
amendment to the Equal Opportunity Act to stop discrimination in the workplace in particular.  That is the only 
way that this Bill is consistent with the legislation of 1984.  The 1984 Bill was reflective of the changed mood in 
society that discrimination in the workplace or school or sporting club should not be tolerated.  In 2001, the 
broad support for amending the Equal Opportunity Act to include redress of discrimination on the grounds of 
sexual preference is reflective of the way all sides voted on that clause in the other place in December, but 
whereas the Bill of 1984 did not attempt to overstep the mark, this Bill attempts to leapfrog the public mood.  
Where were the broad community demands for giving adoption rights to same sex couples, including male 
couples, or giving same sex couples access to human reproductive technology, or lowering the age of consent for 
homosexual sex to 16 years?  Only certain members of this Government have decided to pander to what is 
clearly a minority view. 

The National Party supports the principle of amending the Equal Opportunity Act because it protects a minority 
group - that is, homosexuals and lesbians - in areas of employment and other areas that do not generally have 
anything to do with someone’s sexual preference and sexuality.  What the Government is proposing to do with 
other elements of this Bill is extend the rights to a minority in areas where sexuality and sexual preference is 
inherently relevant.  Matters of adoption, human reproductive technology and age of consent are issues where 
sexual preference is relevant.  This Government is being dishonest when it brings forward a Bill that attempts to 
put discrimination in the workplace in the same melting pot as discrimination in adoption laws or human 
reproductive technology laws. 

This Government, and for that matter the members of the Greens (WA) in this House, are also being dishonest 
when they happily deal country Western Australia - a minority of 30 per cent in this State - out of political 
representation via electoral reform, but then seek to bring in the most sweeping rights for a much smaller 
minority in this legislation, despite a complete lack of public support.  Is there any coincidence that this 
legislation comes hot on the heels of the deal on electoral reform done between the Government and the Greens?  
Is it for this reason that the Government has presented a Bill that deliberately and knowingly confuses the rights 
that should be included in the Equal Opportunity Act with contentious issues of same sex couples being able to 
adopt children?  The minister argues that Western Australia is the only State in Australia where the age of 
consent for homosexual activity is 21 years.  In every other State and Territory it is 18 years or younger, down to 
16 years.  The minister argues that Western Australia is the only State in Australia yet to amend its 
antidiscrimination laws by extending the protection of the law to gay men and lesbian women. 

I have expressed some of my concerns in those comments.  I do not intend to cover the issues any further, 
because I am sure there will be extensive debate when we discuss the clauses of this Bill.  I have grave concerns 
about some clauses of this legislation but point out that I would support other clauses if we did not have this mix 
in the Bill.  I will be opposing the Bill as a whole but I support some clauses. 

HON JOHN FISCHER (Mining and Pastoral) [9.16 pm]:  This is one of the most important social Bills to be 
presented to Parliament for some time.  This Bill challenges the core of our Christian and family beliefs.  These 
beliefs have made up the fabric of Australian society.  Tampering with core beliefs can and will have a long-term 
effect on Australian society.  This Bill challenges all those beliefs - the belief that a family is composed of a 
man, a wife and children.  The Christian church has consecrated this unit by the act of marriage, which in turn is 
registered by the Government.  Marriage is recognised as being an integral part of life by most religions.  This 
country is predominantly Christian, founded by Christians and will hopefully remain so.  That does not mean 
that I do not respect people of non-Christian religions, but I freely admit that I do not have an in-depth 
knowledge of those religions.  Children born to a married couple become part of a family unit; responsibilities, 
rights and protection of property are easily identifiable within this unit.  The family unit is responsible for the 
development of children, and it is responsible for bringing up good and stable citizens who will fit into society, 
obey its laws and become productive citizens.  Children have the best chance of becoming productive citizens 
when they live in a stable, two parent, heterosexual family.  That is not to say that one parent families do not 
produce happy, stable, productive citizens, but each time we reduce an ideal family situation to one less than 
ideal, we are compounding the difficulties that young people face in reaching their potential.  In today’s society, 
a small minority of people who choose to live intimately with partners of the same sex are holding our society to 
ransom.  Through this legislation, they seek to destroy the ideal family unit to further their own ends.  Since the 
dawn of time, there have always been small groups who live outside of society’s accepted norms.  In centuries 
past, force and persecution often eradicated these groups and community pressures kept them isolated.  
However, today we are more enlightened and have a more laissez-faire attitude.  These groups have mistakenly 
taken this to mean that they are accepted by society.  Maybe one day they will be, but today is not that day.  I 
reflect on the two protest movements that have been held outside this Parliament, one as recently as today in 
which over 3 000 people attended to protest this Government’s implementation of these Bills.   
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Homosexuality is tolerated in our society.  What adults do in their bedroom is their own business.  Far be it from 
me to tell people what they can do in the privacy of their homes.  However, when their abnormal practices start 
to intrude on our daily lives and that of our children, we must apply the brake.  We must let them know that they 
are tolerated, but not accepted.  They can work, live and play in our society without fear of persecution.  Those 
individuals can achieve the highest position in the land; however, we will not accept their sexual behaviour.  We 
will not approve of their choice of partner.  We will not willingly allow them to bring up children in this world 
who cannot be accepted into a normal society.   

The Government of this State has the duty of care to its citizens, particularly the frail, sick and the young.  We 
cannot approve of children being born and brought up in dysfunctional units, because it is against our Christian 
beliefs and it is illegal.  In time, those children probably will bring the Government of the day to account.  
Having two mums or two dads is not normal and can never be window-dressed to be anything other than 
abnormal.  We will tolerate it if we have to, but I see no reason why it should be legalised.   

I have received many letters from my constituents regarding this Bill, none supporting it.  One letter reads -  

Dear Sir  

We are a group of Murdoch University students and are writing to express our utmost concern 
regarding the passing of the Gay and Lesbian Reform Bill and Family Court Amendment Bill condoning 
legal rights to homosexuals.  As representatives of the youth of this State, our main concern is the 
detrimental effect such bills will have on our already deteriorating generation.  It is common knowledge 
that “Generation X” is one that has experienced increased negativity associated with: the influence and 
outcome of drugs and their related offences, increased rates of youth suicide, depression, peer pressure, 
bullying, and overall the stigmatic labelling by society.   

The cause of these problems is primarily due to the media, decline of social values and dysfunctional 
families.  By vindicating bills to lower the age of consent for homosexual rights to 16 years; and to 
promote the teaching of homosexuality in schools as a natural sex alternative; you are causing more 
harm than good.  Allowing homosexual rights is not the answer to the problems we have in the youth of 
our society.  Dealing with the root causes is.   

We youth have a hope and a future.  We ask of you, as we stand on behalf of the young people of 
Western Australia, (and as Australia as a whole), vote against this destruction of young people to take 
place.  Please do not allow the hope that this country has to be destroyed.   

Yours sincerely,  

Students from Murdoch University.   

That is backed up by many - 

Hon Giz Watson:  There were five of them.  

Hon JOHN FISCHER:  There are a few more than five.  It is a wonder that any wrote to Hon Giz Watson at all; 
the member surprises me.   

In another letter I received, the writer was concerned about the spread of disease in our society if this legislation 
is allowed to proceed.  This person quotes statistics for San Francisco in a 1993 publication, The Wicked Seize a 
City.  It is stated that venereal disease in San Francisco alone has escalated to 22 times the national average since 
gay rights laws were passed in that city.  It also stated that there has been a 100 per cent increase in the spread of 
infectious hepatitis A, a 300 per cent increase in hepatitis B, and a 2 500 increase in amoebic colon infections.  
Venereal disease clinics treat 75 000 patients every year, of whom 80 per cent are homosexual males, 20 per cent 
of whom carry rectal gonorrhoea.   

I hope that this Government has allocated additional resources to the VD clinics to cope with the increased 
caseload.   

The DEPUTY CHAIRMAN (Hon Jon Ford):  I will address the public gallery.  The members are elected 
representatives and although from time to time people may or may not agree with what members are saying, they 
are entitled to be heard in silence and the Hansard reporter needs to hear the speaker clearly.  I appreciate your 
cooperation.  

Hon JOHN FISCHER:  I find it incredible that at a stage when this State has horrific problems in its Department 
of Health, we should consider this legislation that would undoubtedly increase its problems.   
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The Government has been widely quoted as saying all the other States have lowered the age of consent and, 
therefore, Western Australia must fall into line.  The Government would have us believe that all the States agree 
that 16 years of age should be the age of consensual heterosexual and homosexual sex.  However, that is not the 
case.  The age of consensual sex is 16 years of age for the ACT and Victoria; 17 years of age for South Australia 
and Tasmania; and 18 years of age for homosexual sex and 16 years of age for heterosexual sex in New South 
Wales and the Northern Territory.  If Western Australia adopts 16 years of age as the age of consent, it will fall 
into line with two other States.  That means that five other Sates and Territories would be out of line with us.  If 
we change this law, we will be out of step no more than we are now.   
It is this Government’s view that it is okay for a person’s first sexual experience to be a homosexual one.  This 
legislation does not encourage young people to take the normal route.  Why would anyone want to encourage 
homosexuality?  It is beyond me.  At least four States would agree that the age of consent for homosexuals 
should be higher than 16 years of age because that gives young people time to determine their sexual 
orientations.  The one good thing about this Bill is that it serves to protect minors in one instance.  Currently, if a 
person is accused of having sex with a minor, the accused can use the defence that he believed the girl was over 
16 years of age.  This law has been tightened so that it is an offence only when the accused is not within five 
years of the victim’s age.  This will protect young people from paedophiles to some extent.  This aspect of the 
legislation has my support.  
This legislation will allow gay and single women to seek out in-vitro fertilisation.  I cannot support this.  
Basically we are aiding and abetting people to bring children up in dysfunctional families.  I am not naive 
enough to believe that children are not already being brought up in same sex families.  Women can conceive by 
artificial insemination.  We cannot stop this, but we do not have to give our stamp of approval overall.  In 20 
years, children from these same sex unions will be suing this State.  We are ignoring our duty of care to these 
children.  Under the Adoption Act, only heterosexual couples can adopt; same sex partners cannot.  That is for a 
very good reason.  Children who are put up for adoption have already been dealt a harsh blow in life.  They do 
not have normal families.  The State has tried to rectify this unhappy situation by allowing suitable heterosexual 
couples to adopt.  This legislation will allow children to be adopted by two mummies or two daddies.  The State 
is not trying to normalise a child’s life; instead it is allowing children to be brought up in dysfunctional families.  
This will place the State in a position to be legally challenged by these children at a later date.  It is an obvious 
abrogation of our duty of care. 
This Bill is called the Acts Amendment (Lesbian and Gay Law Reform) Bill 2001.  The words “Acts 
Amendment” are certainly accurate.  Some 16 Acts require amendment to bring about legislation that will affect 
less than five per cent of the population.  The Attorney General refers to them as consequential amendments.  He 
is right because they certainly are consequential.  There will be consequences to society if we allow this Bill to 
pass.  In today’s society, small disaffected groups are dictating us to.  They have no legality in the sense that they 
are not accepted by the majority of the population, yet we are all forced to prostrate ourselves before them and to 
adhere to their unreasonable demands instead of telling them to take a hike.   
By tolerating groups of people who have beliefs outside the norm, we are doing precisely that - we are tolerating 
them, nothing more and nothing less.  It is the same as inviting a vagrant into a disused building to shelter from 
the rain.  The next thing one knows is that he has taken up permanent residence and lodges a complaint with the 
shire on the condition of the place or sues when he trips on a step.  The same situation applies here.  If we 
change the law to allow our children to partake in homosexual behaviour, to recognise gay and lesbian marriages 
and to allow same sex couples to have children by in-vitro fertilisation, we are opening the door for legal 
challenges to be made in the future. 
I say leave the gay community to its own devices and leave the rest of us out of it.  One Nation will not support 
this Bill. 

HON ROBYN McSWEENEY (South West) [9.34 pm]:  I object to some parts of this Bill which I do not think 
are correct and proper for our society.  The Bill amends 18 Acts. 

I am not so bigoted that I cannot see that if two people are in a long-term relationship, care about each other, do 
not bring their sexuality into the public, are not militant homosexuals and go about their own business and one of 
them dies and someone else has the power of attorney, it is wrong.  Those legal ramifications should go.  
However, I do not believe some parts of this Bill.  

There is a militant homosexual lobby out there.  The Australian Family Association had a $7 000 bill for postage 
when it received parcels stuffed with toilet paper.  I am informed it came from the militant homosexual lobby 
group. 

Hon Barry House:  It was taxpayers’ money, was it not? 
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Hon ROBYN McSWEENEY:  Yes.  It was not appropriate.  It does not do the homosexual lobby any good.   

I cannot support five parts of this Bill.  One relates to the lowering of the age of consent to 16 years for boys.  
Homosexuality means a penis going into an anus.  People try to normalise that but it is not normal behaviour.  If 
I am offending people, I am offended standing here having to talk about gay and homosexual legislation in 
Parliament.  I am rather ashamed to be standing here talking about it.  I talk about lots of things, but I am 
ashamed to be in this House speaking about this Bill.  Health, education and heaps of other priorities are in the 
community, but I must come in here and talk about the homosexual lobby.  That is wrong.  So many good 
families who care about their children and go about their daily business do not interfere with anybody else and 
are trying to get on with life, yet here we are discussing this.  We could be discussing economics or family life.  
People speak to me about girls of 16 years and boys of 16 years.  We are talking about a whole different ball 
game.  Girls are meant to have sex with boys; boys are not meant to have sex with boys - it is unnatural.  I am 
against the IVF, adoption, education and de facto legislation.   

The proposed adoption provisions delete the word “father” and substitute the word “parent”.  A father is a very 
important role model for children in our society.  It is wrong that two men who have been together for two years 
or two women who have been together for two years are put up against a married man and woman.  If this 
legislation is passed, they will be equally able to adopt a child.  If we propose to give a child the best in life, we 
must ensure that it has a mother and father, preferably a married mother and father.  If we allowed a child to be 
given to two men or two women, we would be depriving the child of starting out in life with a normal 
upbringing.  This legislation is complete social engineering by a Labor Government.  What happens when the 
child goes to school and other children ask, “Who is your mummy?”  The child will say, “I have two mummies.”  
When other children ask,  “Where is your daddy?”, the child will say, “What is a daddy?”  It breaks my heart; it 
gets to me.  Members should not say that kids do not do that.  They ask the most difficult questions.  Many 
people say kids are accepting.  They are until a certain age, but then things change.  It is not fair to place a child 
in that position when there are only 88 children available for adoption in Australia.  Those children should not be 
given to two men or two women; they should be given to a man and a wife.  How does it sit with members 
opposite that we could be making a conscious decision to deprive a child of a parent?  Obviously it must be okay 
with them.  It is not okay with me; I am really angry about it.  I do not think anything else has made me this 
angry.  It is blatant social engineering.  

Several recent high-profile cases have put the issue of homosexual adoption on the public agenda.  Proponents of 
homosexual adoption claim that homosexual couples are as capable of raising children as anyone else.  They 
argue that prohibiting homosexual adoption is unfair discrimination.  However, Robert H. Knight and Daniel S. 
Garcia state - 

. . . a closer look at the issue shows that: 

. Homosexual adoption is not in the best interest of children.   

. Children need both a same-sex and an opposite-sex parent in order to have the best 
chance to develop healthy sexual identities. 

. Homosexual households are not a suitable environment for the development of 
children because of their instability and their hostility toward natural families.   

. The issue is being driven more by its perceived power to advance the homosexual 
agenda than by a concern about what is best for children.   

In our society, what is best for children is a mother and a father.  They continue - 

In deciding who should be allowed to adopt children, the primary concern for any society must be what 
is in the best interest of the child.  Children should not be placed deliberately in high-risk situations.  
Proponents of homosexual adoption often defend their view as an issue of freedom and individual 
rights, putting their political and social agenda ahead of the possible impact on children.  But adopting 
children is not a right.  Children are not commodities to be parceled out.  They are individuals with 
psychological, emotional, social and developmental needs.   

They are a gift and they should be given to a man and a woman - preferably who are married - who will give 
them the best in life.   

Most studies on homosexual parenting are seriously flawed.  W. Bozett, who contends that children raised by 
homosexual fathers are no more likely to become homosexual than children raised in normal households, 
acknowledges that most studies of gay fathers are based on non-random, small sample groups, with subjects who 
are Caucasian, middle to upper class, well educated and in occupations commensurate with their education.  
They live primarily in urban centres and are relatively accepting of their homosexuality.  There is severely 
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limited knowledge of gay fathers who vary from those demographics.  Moreover, the validity and reliability of 
the instruments used in the studies reported are not always addressed.  In other words, they are flawed.   

An Australian Festival of Light resource paper published in May 2001 states - 

Many studies on homosexual parenting have been published during the last 20 years.  Nearly 50 
published studies which claimed to find no difference between homosexual and heterosexual parents 
were reviewed by Drs Nagai and Lerner in a report entitled No Basis.  They found at least one fatal 
research flaw in every study and concluded that no generalisations can be made based on any of these 
studies.  The studies provide no basis for good science or good public policy.  

This legislation outlaws discrimination against homosexuals.  I am not against that.  It is hard to talk about this 
issue because there are homosexual and lesbian people in the gallery and we have lesbians in Parliament.  I do 
not think of them in those terms; I think of them as human beings.  I accept that some parts of this legislation are 
good and should be passed.  Hon Peter Foss suggested that the legislation be referred to a committee.  I agree 
with that.  The public has expressed great anxiety about this issue.   

I also have a problem with in-vitro fertilisation legislation.  I attended a conference on this issue in Queensland.  
A girl is suing the Queensland Government because her mother was inseminated with donor semen.  She said 
she does not know who she is; she does not exist.  She cannot get any documentation about who she is and that 
has caused her terrible psychological problems.   

A Swedish study states that 148 couples who conceived through donor insemination after the enactment of the 
relevant law in 1997 answered questionnaires anonymously.  Of them, nearly 90 per cent - or 132 couples - said 
they had not told their children.  Of 105 couples who included a comment in their answer, 61 said that they 
intended to tell their children later, 16 had made no decision and 28 said they did not intend to say anything.  
This legislation should be referred to a committee so that these issues can be discussed further.  It is not good 
enough to amend 18 laws and then get on with life.  Life does not happen that way.  

I do not agree with teaching homosexuality in schools.   

[Interruption from the gallery.] 

Hon ROBYN McSWEENEY:  People can laugh, but this is my point of view and I am speaking.  I do not agree 
with teaching homosexuality in primary schools.  It is part of the curriculum in high schools and students are 
taught that homosexuality is normal.  I have a problem with that.  The Labor Government is trying to normalise 
homosexuality.  It is not normal for a woman to bounce around on another woman or for someone to put his 
penis up a 16-year-old boy’s backside.  That is not okay.  My language is a bit rough, but I do not think that is 
right.  That is what these people do.  It is normal for a penis to go inside a vagina, not up an anus.  I do not want 
that taught in schools.   

Are there any religious people in the Labor Party - any Catholics or Anglicans?  It would be interesting to find 
out.   

My main worry is the children.  I have worked among children and I have four of my own.  Marriage is special 
and unique.  Sometimes it is “very unique”.  However, it is a lot more special than a de facto relationship.  
People must work at a marriage.  People have children within a marriage.  It is a special union.  I have been 
married for 25 years; sometimes I do not know how, but it is rather special.  De facto couples live together, they 
have children and then off they go.  Then they can have more children.  They can have multiple partners.  This 
Government is elevating de facto relationships to a special category.  It is elevating them above marriage and 
that is wrong.  Marriage is special.  It is an act, and nothing can take that act away.  Hon Peter Foss explained 
that eloquently.  I cannot see how members of the Labor Party can sit on their hands and let this legislation pass.  
Some of them are good family people.  Some of them have children; some do not.  However, they know what is 
right and wrong; they have been brought up with it.  It is wrong to place children in the hands of any two people 
bar a man and a woman, preferably married.  Children have a right to start life properly.  Life might not go on in 
the way that it should, but we should at least give them the correct start.  The Labor Party has sold out families.  
The Labor Party is agreeing to allow 16-year-old boys to be sodomised.  Members of the Labor Party should ask 
the mother who is protesting in the city about her children.  A 20-year-old paedophile-homosexual damaged her 
child’s bowels.  He is on 24-hour suicide watch.  That kid is 13 years old.  In another three years he will be 16 
years old.  That is what members are allowing.  I wonder what she would say if she were in the gallery.   

The Labor Party and the Greens (WA) have sold out families and they have sold out our children.  The Greens 
(WA) are just the de facto partner of the Labor Party.  They belong together.  They sold out those people because 
of the one vote, one value legislation.  Why is this legislation going through now?  What is the rush to get this 
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legislation through?  There is no rush.  Do members know what the rush is?  The one vote, one value legislation 
is the rush.  The Labor Party will give the Greens (WA) its gay legislation if they give the Labor Party its one 
vote, one value legislation.  They sold out rural Western Australia and they sold out our children. 

[Interruption from the gallery.] 

The DEPUTY PRESIDENT (Hon Jon Ford):  Can we please have silence in the gallery. 

HON FRANK HOUGH (Agricultural) [9.52 pm]:  I forgot my notes, but I will do the best I can without them.  
I will probably attack this issue on a lighter note.  Coming from a grassroots background, I probably have a lot 
more experience with this than have most people.  I did have a gay brother.  Both my daughters are hairdressers 
and they work with gay people.  I have had some experiences in my life, but I will go through that later.  On a 
lighter note, we probably all know Peter Ilyich Tchaikovsky, who wrote Sleeping Beauty.  There were seven 
fairies in Sleeping Beauty.  The gay and lesbian group would know what fairies are.  For those who do not know 
Sleeping Beauty, there was a black fairy and a lilac fairy.  The lilac fairy was trying to save Princess Aurora.  
The black fairy, who could be regarded as me, was trying to put her down.  I suppose the lilac fairy was Hon Jim 
McGinty.  We know how the princess was probably saved at the end of the day.  This person here will not be 
saving any princess.  Members can laugh at the synopsis I have begun with.  Coming to work this morning I 
passed the Attorney General, Hon Jim McGinty.  I was doing 60 kilometres an hour past a Multanova when he 
passed me doing 70-odd kilometres an hour.  I guess he will not register, but I registered twice last week.  I 
thought to myself, what would Jim McGinty be listening to? 

Hon N.D. Griffiths:  I am surprised you still have your licence. 

Hon FRANK HOUGH:  I know.  I suppose the CD he would have had on would have been playing the Dance of 
the Sugarplum Fairy by Tchaikovsky, or perhaps it might have been playing Abba’s Dancing Queen.  Who 
knows what Hon Jim McGinty would have been playing.  The reason I say these things is that we are talking 
about a gay and lesbian Bill while Rome is burning!  The situation with health, education and law and order is a 
disgrace; yet we are talking about gay and lesbian reform!  Two per cent of our population is gay or lesbian.  I 
have been put into Parliament by 100 per cent of the population to represent health, education and law and order, 
not gays and lesbians.  If we want to go into gay and lesbian issues at a later date, we can probably approach it.  
However, I can see where the Labor Party is coming from.  It is getting rid of all the deviant legislation early in 
its term.  It will get the one vote, one value and gay and lesbian legislation under the carpet.  It will kill it off and 
in the next three years it will give the people some chocolates and lollies and hope to get re-elected.  That is what 
this is all about.  This is not about gays and lesbians.  It is about getting rid of all the other legislation and 
bringing in the nice stuff at the end of the day.   
People ask me what I know about gays and lesbians.  This concerns me and I am an authority.  As a grassroots 
person, unlike my colleagues, I have lived life hard.  I have done most things, and luckily I have done them 
within the law.   
Hon Dee Margetts:  Except speeding! 
Hon FRANK HOUGH:  Except speeding, but that is another story.  Speeding is about Multanovas being used as 
vending machines to catch innocent people doing two or three kilometres an hour over the speed limit, which has 
nothing to do with - 
Several members interjected. 
The DEPUTY PRESIDENT (Hon George Cash):  Order, members!  The Multanova has nothing do with this 
Bill, and I am interested in hearing about this Bill.  
Hon FRANK HOUGH:  I felt that maybe one of the Multanovas was manned by a gay person, but possibly not.  
However, at the age of 16, I went to a party in Bunbury with a group of people.  The fellow who owned the 
house was the chief of Laporte Titanium Ltd.  He was a 45-year-old American.  He had a lot of money and was 
very impressive to me and my 16-year-old friends.  I can remember one particular evening when we all had had 
quite a bit to drink.  Everyone was crashing at the party, as people did in those days.  Sixteen and 17-year-old 
kids were falling around the floor and one 45-year-old gentleman - 
Hon Dee Margetts:  Drinking at 16 or 17! 
Hon FRANK HOUGH:  So I broke the law.  As I said, I have lived life.  The fellow’s name was - I do not care 
whether he is alive today - Duke Dowell.  He said, “Frank, crash on my bed”, so I stripped down to my jocks and 
crashed on his bed.  Other people were sleeping in the room.  However, as the evening went on, this gentleman 
put his hand on my backside and I thought, perhaps he is having nightmares.  I removed it.  His leg went over; I 
removed it.  His hand came back; I removed it.   

Debate adjourned, pursuant to standing orders.   
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